Tourism Tax Reform Task Force Review of VAT Bill and Regulations – DRAFT December 2013
	SECTION IN BILL or REGULATIONS
	CONCERN/QUESTION/COMMENT
	RECOMMENDATIONS



	PART I, PRELIMINARY
Section 1, Short Title and Commencement
Subsection (2)   Subject to subsection (3), this Act comes into force on the 1st day of July, 2014.

Subsection (3)   The Minister may appoint by notice published in the Gazette a different date for the coming into force of section 94 of this Act.
	1.  ADOPTION DATE:  Planned January, 2014 Adoption by Parliament according to Summary (page 33) and July 1, 2014 Implementation Date.
2.  IMPLEMENTATION DATE:  Can subsections (2) and (3) be interpreted to mean the Minister of Finance has the authority to change the date the Act comes in force?
	1. Additional time needed prior to adoption by private sector to analyze drafts and engage in constructive dialogue with Government prior to adoption.  Also, need full proposed duty schedule with exempt and zero-rated listings to do accurate impact analysis.
2. Extend implementation date beyond proposed July 1, 2014 to allow for sufficient readiness time by the public and private sectors.

	PART I, PRELIMINARY

Section 2, Interpretation
(Note: this section lists terms and definitions)
	INTERPRETATIONS – reference is made in Section 93 of ‘provisional registration’.  Shouldn’t this need to be defined.  Should ‘charter party’ and ‘charter’ be defined?


	

	PART II, IMPOSITION AND LIABILITY FOR PAYMENT OF VALUE ADDED TAX
Section 9 (1)  Tax Exclusive Pricing   
(1)  A registrant must – 

(a) In respect of a taxable supply, state the price exclusive of value added tax; and

(b) Where the registrant charges value added tax on a taxable supply, state the tax separately on a VAT invoice or a VAT sales receipt. 
	POSTING VAT ON ALL INVOICES:  Section 9 (1) requires businesses to show the VAT separately on all invoices issued  and Sections 52(1 ) and 52(5 ) requires businesses to issue tax invoices or tax receipts to all customers.   Two problems have been brought to our attention:  
(1) with credit card transactions, the credit card receipt often serves as the receipt, thus VAT would not be listed separately; 
 (2) many small businesses do not possess the point of sales transaction equipment and software which tracks and posts the VAT.
	(1) Need to determine if the financial institutions can indicate VAT on credit card receipts.
(2) Small business support needed for purchasing of point of sales transaction equipment and software and training to upgrade business practices to ensure compliance, financial tracking, and accurate and complete credit adjustments with monthly filing. 

	PART III, IMPLEMENTATION
Section 15  Administrative Fines and Warning Letters

	HIGH LEVEL OF FINES:  Section 15 (5) indicates the maximum fines for minor, serious and very serious offences.   The maximum levels, particularly for minor offences, are severe.
	Reduce the maximum levels, perhaps where relevant to levels tied to the amount of taxation and/or the size of the business.  

	PART IV, REGISTRATION
Section 18   Mandatory registration
Subsection (1)  A person must apply for registration in accordance with this Part where such person, in the course or furtherance of a table activity carried on by him, makes taxable supplies or taxable importations…..(see (1) (a), (b), (c).

Subsection (8)   Paragraphs (a) and (b) of subsection (1) apply to a person who is domiciled outside The Bahamas to the extent such person provides directly, or through an agent, telecommunication services or electronic commerce to persons for use, enjoyment, benefit or advantage within The Bahamas.
	OVERSEAS BASED TRANSACTIONS AND BOOKINGS:   Does this section and related sections adequately and fairly capture VAT obligations for all or portion of sales generated outside of The Bahamas and related commissions/expenses thereof?  Where does liability fall and to what extent is a Bahamian company liable for the overseas portion of charges related to a sales transaction which in its finality is consummated in The Bahamas?  This raises questions regarding what constitutes a Bahamian company.
	Bahamian businesses should be liable to pay VAT only on the net amount of the transaction and not on commissions and charges associated with the overseas portion of the transaction.   

	PART V – SUPPLIES OF GOODS AND SERVICES
Section 31(1)  -  Rules Related to Time of Supply.

Section 37  -  Calculation of the Value of a Hotel Accommodation or Tour Package
Notwithstanding section 36, the value of a taxable supply by a taxable person of services comprising a hotel accommodation or tour package –
(a) Arranged by a travel agent resident outside The Bahamas who is not a taxable person

(b) Arranged by a tour operator resident outside The Bahamas who is not a taxable person

Is the consideration charged by the taxable person including the commission or fee paid to and in respect of the services supplied by the travel agent or tour operator resident outside The Bahamas.
	1. Section 31(1) appears to require hotels to pay VAT ON ADVANCE DEPOSITS they receive. If reservations are subsequently cancelled on which deposits have been paid the hotels will need to refund these deposits and then seek to recover the VAT already paid. 

2.  Section 37 effectively requires VAT TO BE PAID ON COMMISSIONS PAID OUT ON BOOKINGS RECEIVED.  Section 37 does not properly define a tour package


	1. The Place of Supply should be the determination on final VAT obligation.  VAT should not be due on deposits which are essentially held in escrow until a hotel service has been provided.
2. VAT should be levied only on the net amounts received by the hotels from their tour operators. This is the same basis as is computed in Jamaica, an important competing destination with The Bahamas.  There should be clarification on the definition of ‘Package Revenue’ which must be the ‘amount received by the hotel’.  We need a proper definition of a tour package, but this clause appears to assist the hotel package resellers located in the Bahamas. This clause appears somewhat vague as it is now at this point we are requesting more details. Does “tour package” include excursions?

	PART VII – CALCULATION OF TAX PAYABLE BY TAXABLE AND OTHER PERSONS
Section 54  – Carry Forward of Excess Credits and Refund of Tax

	LENGTH OF TIME TO RECEIVE A REFUND -  Need clarification on this, as it appears to take up to six months to receive a refund.  Section 54 (3)(b) seems unsatisfactory in that it allows the Commissioner to delay issuing VAT refunds until any audit he orders is finished without a definite requirement to finish such audits within a prescribed period. 
	Waiting up to six months to receive a refund is unreasonable and could place some businesses at risk.  Ongoing credit adjustments should be permitted.  Refunds should be made automatically unless an audit is completed within 90 days of being ordered by the Commissioner showing that the refund requested is incorrect or invalid.

	PART XII – MISCELLANEOUS 
Section 93 – Transitional Provisions 

Subsections (4) to (9) -  (appears to seek to address obligations on matters related to contracts entered into prior to the date the Act comes into force but executed after the Act comes into force and inventory purchased during transitional period for which duty has been paid for but which is not consumed until after date the Act comes into force )
	TAX LIABILITY FOR INVENTORY AND BOOKINGS CONTRACTED PRIOR TO DATE ACT COMES INTO FORCE – This has an unfair impact and liability for businesses, causing for excessive taxation resulting from:  (1) advanced hotel, tour and attraction bookings and (2) inventory purchased prior to VAT implementation.   Contracts have been fixed with tour operators, wholesalers and online intermediaries.  Groups have been contracted well in advance of VAT implementation.  Inventory must be purchased well in advance to service customers.  Being liable to pay VAT on goods and services which were not contracted would be unreasonable.  On inventory, paying duty at the current higher rate prior to adjusted lower duties and VAT under the new legislation, is unreasonable.
	(1) Hotels, tour operators, attraction and dive operators have group and contractual obligations which have been executive well in advance of VAT being enacted.  VAT should not apply to any contractual arrangements entered into prior to the enactment of the VAT legislation to avoid added taxation as this would have a direct and detrimental impact on operating costs.  Businesses seeking this interim exception should be required to submit evidence supporting the execution date of their contract.  Precedent for this exists when the room tax was increased and upon the submission of evidence of contractual groups the Government honored the lower tax rate.
(2) (INVENTORY – awaiting input)

	PART IX – INVESTIGATORY POWERS AND ENFORCEMENT

Section 69(3) – Commissioner Has Power to Declare Representatives
	Section 69( 3 ) imposes PERSONAL LIABILITY FOR THE VAT ON FINANCIAL CONTROLLERS  without the due care exemption offered to directors in Section 71. 
	The liability should be on the company.  The financial controller should not be held personally liable for the VAT.


	FIRST SCHEDULE – ZERO RATED SUPPLIES AND IMPORTATIONS
	Domestic air travel should be zero-rated

	

	SECOND SCHEDULE – SPECIAL RATED SUPPLIES
Section (b) – Services included in the room rate for accommodations; and

Section (c)  -  food and beverages rendered within the hotel or similar establishment

REGULATIONS –

Section 15 – Special Rated Supplies by Hotels and Similar Establishment.  
	GENERAL CONCERN – The high cost of The Bahamas as a vacation option is increasingly becoming a deciding factor in consumer travel decisions.  Industry research clearly bears this out.  A quick review of tourist destinations throughout the Caribbean which are growing versus those which are seeing a decline in visitor arrivals further bears out our challenge.  Consumer price resistance extends to all areas of our tourist offerings inclusive of room rates, amenities and add-on costs, and offerings inside and outside of the hotel properties including:  food and beverage, attractions and excursions, marina and watersport activities.  A 15% VAT adds to the destination’s vulnerability and competitiveness.
1. TEN PERCENT VAT ASSESSED ON RESORT LEVIES, GRATUITIES, MANDATORY SERVICE CHARGES.  
2. ALL-INCLUSIVES appear to be addressed in Section 15 (5).

3. Section 15(6) needs clarification regarding whether 10% applies to F&B PORTION FOR BUSINESS MEETINGS AND BANQUETS.  
4. FOOD AND BEVERAGE ASSESSED AT 15% OUTSIDE OF F&B RENDERED WITHIN THE HOTEL.

	For the reasons outlined in the before-mentioned General Concern, we recommend all tourism-related activities within and outside of a hotel be subject to a 10% VAT.  This recognizes the connectivity and inter-dependence of the industry and the Primary Motivator Activities.  These are activities that drive tourism destination selection, such as: Scuba Diving, Fishing, Golfing, Destination Weddings, etc. These activities are the primary reason a destination is selected.  They are often price-sensitive decisions which determine where the bookings occur within a global competitive marketplace.  The majority of these pursuits are planned in advance and the entire trip is focused on this activity.  
Specific to the areas outlined in the comment section:

1. We strongly object to the imposition of VAT on resort levies, gratuities and mandatory charges.  These should be exempt. Gratuities and mandatory charges are tied to employee earnings.  Resort levies are directed by our non-profit Promotion Boards to destination marketing and product improvements, all aimed at generating additional revenue for the industry and Government. 
2. TAXABLE BASE…the “all inclusive long standing discount formula ” must be retained in determining the “Taxable Revenues” under the VAT system.  The VAT rate of 10% should therefore apply to the Discounted Package Revenues which historically has been the TAXABLE BASE used for paying the Hotel Accommodation tax.  The VAT rate of 10% should also apply to “On Property Revenues”.  The Promotion Board levies should not be subject to VAT. If the levies are to be taxable, then these taxable rates should also relate to the discounted taxable revenues, NOT the Gross Hotel Package revenues.

3. The F&B portion for business meetings and banquets should be assessed at 10%.
4. All restaurants, inside and outside of resort grounds should be at 10%. Any discrepancy places Bahamian-owned restaurants at a distinct disadvantage and causes confusion and ill-will with consumers.

	THIRD SCHEDULE – EXEMPT SUPPLIES AND IMPORTATION
PART I – Electricity

Part II (15) – Games of chance, gambling and lotteries.

	1. ELECTRICITY FOR COMMERCIAL USERS IS EXEMPT. 
2. Part II, section 15 raises QUESTIONS REGARDING WHETHER CASINOS CAN CLAIM 
CREDITS FOR ALL OR PORTION OF INPUT COSTS, some which are shared with the hotel or hotel-related companies.
	1. Needs full clarification.
2. This activity should be zero-rated.


OTHER MATTERS IDENTIFIED BY INDUSTRY 
Hotels and general businesses:
· Family Island Businesses – 
Recommendations:  Consideration needs to be given to readiness and providing assistance with preparation.  Support areas include:  
· Assistance with point—of-sale equipment and software

· Training for businesses and on-island public sector support personnel 

· Complimentary Rooms and their incidental charges 

Recommendation:  VAT should not apply when used for charitable, public relations and marketing purposes
· Register Open to the Public -  Re Section 27, need to clarify what information is included and open to the public
Recommendation:  Should only list name of registered business
· Bank charges – Re Regulations, Section 17(6) affecting credit cards, travelers cheques, exchange rates…. 
Recommendation:  Need clarification on what this means re sales transaction charges?  It appears that credit card fees are to be charged VAT.
· Interest payments, capital leases – how is VAT to be applied?

· Management of multiple companies – Where is VAT applied?  Apportioned?
· Place of supply (overseas)  –  what fees apply?

Recommendation:  Should only apply to net

· VAT on Domestic Flights – 
Recommendation:  Commercial and private flights should be exempt or zero-rated.  Family Island tourism is already disadvantaged because of the added cost of flying there.  

· Business License Tax Increase -  The Government’s White Paper on VAT initially indicated that the Business License Tax would be replaced with the introduction of VAT.  The tax for hotels increased significantly in July, 2014.  

Recommendation:  With the implementation of VAT, the business license tax should be repealed.
· Hotels Encouragement Act and other Exemption Legislation – Need to understand how these are affected.
Recommendation:  Level of exemption should remain the same.
Marina Sector (input from the Marina Operators of The Bahamas)
General Recommendation:  Consideration should be given to special exemptions for the sector for the Family Islands and Grand Bahama, as part of a national development approach for the sector.
· Application of VAT to Fuel
Recommendation:  Fuel cost and price control margins should remain at current levels with VAT and excise tax adjustments, so as not to discourage boating activity.
· Slip Rentals at Lower VAT Rate 

Recommendation:  Maintain at 10% VAT level, applying same logic as is given to hotel and F&B exceptions.
· Long-Term Slip Rentals
Recommendation:  To encourage long-term stays, boat repairs and overhauling, and repeat business, exempt for stays longer than 30 days on Grand Bahama and Family Islands.
· Adding VAT to purchases by boaters of electricity and water
Recommendation:  Consideration exempt status.
Tour Operators and Attractions (input from the Bahamas Tour Operators Association and the Bahamas Dive Association)

· Bookings Contracted Prior to VAT Implementation 
Recommendation:  Should not be subject to VAT in accordance with earlier recommendation.
· Ensure Even Playing Field 
Recommendation:  There must be parity for all transportation and tour providers and vendors, both local companies and foreign.  

· Cruise Lines  -  VAT registered local tour companies may not be able to compete with cruise line companies selling the same products.  Cruise lines will not be VAT registered so will not (and not be able to) charge VAT to their passengers.  It will likely be impossible to require the local vendors to be responsible for collecting VAT from cruise lines, as the cruise lines will likely squeeze the obligation out of the local supplier without an adjustment to contractual obligations.
Recommendation:  A partial solutions is to prevent cruise lines from selling local excursions while in Bahamian waters unless they agree to be accountable for the VAT

· Spring Break operators -  Similar situation to cruise lines in that spring break companies doing business in the Bahamas are operating outside of the laws, and in fact do set up a temporary local presence with questionable compliance with local laws.  Unless enforced and complied, they will not be VAT registered and will not a have business license. 
Recommendation:  Close gap over unfair advantage over local operators as most transactions occur overseas.
· Disadvantage against Taxi Drivers and Small Local Excursion Operators – 
Recommendation:  Need clarification that exemption granted for ground transportation providers applies to tour operator ground transfers from airports to hotels.
Clarification of Foreign Charter Yacht Classifications and Recommendations as Advanced by Bahamas Dive Association and Marina Operators of The Bahamas
Background: In 1991 the government of The Bahamas, in an attempt to encourage foreign commercial charter yachts to base their operations in The Bahamas, created the Foreign Charter Yacht Act (1991 Boat Registration Act, Chapter 277). Within this law, one category of these vessels, called ‘liveaboards,’ has taken advantage of the Act by directly competing with land based Bahamian diving and fishing operations in a way that Government had not intended. Scuba divers and fly fishermen board these fully self-contained boats with hotel-style accommodations, restaurant, full bar and gift shop, for up to one week, coming to the Bahamas to take advantage of our natural resources. These liveaboards are exploiting the Act as they are not required to pay customs duties, use work permits, hire Bahamians, offer training programs for Bahamians, pay NIB contributions, Business License Fees or Restaurant/Bar Licensing fees for their operations as competing Bahamian businesses must. As the liveaboards operate within the current Act, it is very difficult for  Bahamian land based operators to compete successfully.

Recommendation: these foreign boats need to be further classified in two sub-classifications:

A: Foreign Private Yacht Charters Industry = 4% + Registration

These yachts are covered by the existing laws and other than enforcing the registration and 4% gross payments, should not be subject to the VAT. 

 B: Commercial Foreign Yacht Industry = VAT + (Registration + Per Head Diver Fee – existing law)

These foreign registered commercial vessels are defined as those which their primary business is an activity such as scuba diving, fishing (bone or deepsea), kayaking, or other activity, and operates as a yearly business selling individual spaces/births or full/simi-boat charter trips, multiple times per year in the Bahamas, whereas the gross revenue of these vessels are generated utilizing the resources within the sovereign territory of the Bahamas. These commercial businesses operate as floating hotels, restaurants, bars, dive shop, bonefishing lodges, etc and directly compete with land-based Bahamian businesses offering the same services. These vessels/businesses should pay the VAT same as any other dive or activity operator.

Criteria for Approval as Charitable Organization
Recommendation:  Nonprofit organizations inclusive of BHTA, MOB, BDA, BTOA and Promotion Boards should have same status as charitable organizations.
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